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THE IDEAL OF THE AMERICAN COMMON- 
WEALTH. 1 

IT is now many years since I have attempted to produce an 
essay upon an assigned subject. There are some advan- 
tages, however, in accepting such a task. One of them is that 
the recluse who has been moving for a long period within the 
limits of his own narrow circle of thought, is made to see what 
the world without regards as important. Left to myself, I 
should hardly have chosen so ambitious a subject as "The 
Ideal of the American Commonwealth." Left to myself, 
I should have selected a much narrower subject, to be treated 
with much more detail. Above all things I should not have 
ventured into the realm of prophecy. Relieved as I am, by 
the assignment of my subject, from the exercise of any dis- 
cretion in regard to these things, I am in consequence also 
relieved from any responsibility for the inevitable result of 
being compelled to treat such a subject with the required 
brevity and conciseness. One thing, however, I have Amer- 
ican enthusiasm enough to say at the outset : if I succeed in 
presenting the " Ideal of the American Commonwealth," I 
believe I shall have presented the ideal commonwealth for the 
world. 

On the threshold of my treatment I must meet the question 
as to what is intended, on the part of those who have assigned 
me this subject, by the phrase: "The Ideal of the American 
Commonwealth." Do they mean the ideal as it lies in my own 
mind — the ideal of my individual speculation, my own thought 
or, perhaps, dream as to what that commonwealth ought to be ? 
Or do they mean the goal toward which our American common- 
wealth, the commonwealth of these United States, is making 
its historic progress ? 

1 This essay was prepared for, and read in, the Political Science section of 
the Auxiliary Congress of the Columbian Exposition. The subject was chosen 
and assigned by the committee in charge of the section. 
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Happily I am not compelled to choose between the two 
alternatives ; or, if I am, it matters not which I choose ; for I 
can conceive no higher political ideal than that which I 
believe our American commonwealth is evidently destined to 
realize. This is optimistic, I know ; but the longer I read 
and ponder the history of our country the more clearly I see 
that every great movement in that history has been a distinct 
step in advance towards a great ideal. My old friend and 
teacher, the great Prussian historian Professor Droysen, once 
said to me : 

The thing that impresses me as most significant in the history of 
your country is that you solve your problems just at the right 
moment ; you strike exactly when the blow will be most effective ; 
and you show a distinct advance towards the ideal in every stage of 
your development. 

With such testimony from the great foreigner, an American of 
the earliest stock may be excused for cheerfulness of view. 

As I said above, should I succeed in presenting the ideal 
of the American commonwealth, I shall have presented the 
ideal commonwealth for the world. Let it be remarked that 
I do not say, the ideal commonwealth of the world. In 
this difference of prepositions is involved an alternative of 
widely divergent propositions. Must the ideal American com- 
monwealth be a world-state — a cosmopolitan state — or must 
it be a national state ? And if not cosmopolitan in its origin, 
must it be cosmopolitan in its application — an example for 
world-imitation ? These are the first questions of modern 
political science, and involve the first principles to be estab- 
lished in the construction of our ideal. 

As I have indicated in my choice of words, I take it that the 
ideal American commonwealth must be national in its origin, 
and cosmopolitan in its example. This is my fundamental 
proposition, and to its defense I must devote a chief part of 
my argument. 

If we regard for a moment the history of the world from 
the point of view of the production of political institutions, we 



406 POLITICAL SCIENCE QUARTERLY. [Vol. X. 

cannot fail to discern that all the great states of the 
world, in the modern sense, have been founded and devel- 
oped by three branches of the Aryan race — the Greeks, 
the Romans and the Teutons ; that these three branches 
are territorially European ; and that, upon the European soil, 
they have become distinct nations. Indian America has left 
no legacies to modern civilization ; Africa has as yet made no 
contributions ; and Asia, while producing all of our great 
religions, has done nothing, except in imitation of Europe, for 
political civilization. We must conclude from these facts that 
American Indians, Asiatics and Africans cannot properly form 
any active, directive part of the political population which 
shall be able to produce modern political institutions and ideals. 
They have no element of political civilization to contribute. 
They can only receive, learn, follow Aryan example. Hence 
my proposition that the ideal American commonwealth is not 
to be of the world, but for the world — is to be national in its 
origin, but cosmopolitan in its application. 

But if national, what shall be the nationality ? The merest 
glance at the census tables will show us that it is Aryan, and 
predominantly Teutonic: The historic facts which I have 
already adduced demonstrate that it must be Aryan. And the 
historic facts which I shall now present will explain that if 
Aryan, it must be Teutonic. These facts are (i) the loss, in large 
degree, of the Aryan genius on the part of the Greeks, by their 
amalgamation with the Turks and other Asiatic populations, and 
(2) the same loss on the part of the Romans, in nearly equal 
degree, by their amalgamation with the Saracens in Europe and 
Africa, and with the Indians in South and Middle America. 
Only the race-proud Teutons have resisted amalgamation with 
non-Aryan branches, while they have suffered but in small 
measure the mixture of other Aryan blood. Only the race- 
proud Teutons, thus, have preserved the Aryan genius for 
political civilization ; and, while guarding jealously their own 
type of that genius, they have supplemented it with those 
elements of permanent value that belong more specifically to 
the Greek and Roman types. 
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I consider, therefore, the prime mission of the ideal American 
commonwealth to be the perfection of the Aryan genius for 
political civilization, upon the basis of a predominantly Teutonic 
nationality, — emancipated, however, from the remaining preju- 
dices of European Teutonism against the other branches of the 
Aryan family and against the genuine products of their exer- 
tions. And I conceive that the political system evolved through 
such a development will be the model for the political organiza- 
tion of the world. 

If such, in truth, be the transcendent mission of the Ameri- 
can commonwealth, — and I cannot see how any student of 
history can read it otherwise, — what folly, on the part of the 
ignorant, what wickedness, on the part of the intelligent, are 
involved in the attempts, on the one side to sectionalize the 
nation, or on the other, to pollute it with non-Aryan elements. 
Both have been tried, and both, thanks to an all-wise Providence, 
have failed ; for both were sins against American civilization, 
and both were sins of the highest order. We must preserve 
our Aryan nationality in the state, and admit to its membership 
only such non-Aryan race-elements as shall have become 
Aryanized in spirit and in genius by contact with it, if we would 
build the superstructure of the ideal American commonwealth. 

If this proposition should be met with the objection that it 
contemplates an aristocratic instead of a democratic state, I 
would answer, that there is not now, and that there never has 
been, a non-Aryan democratic state ; that Aryan nationalities 
alone have created democratic states ; that no other peoples or 
populations have ever given the slightest evidence of the ability 
to create democratic states ; and that Aryan history is ever 
moving toward the realization of genuine democracy and 
the impartation of its example to the world. I cannot arbi- 
trarily turn from that direction which must be followed in 
treading the path of the world's history, and pursue the base- 
less speculation of a fanatical humanitarianism. 

So much for the foundation in the ideal of the American 
Commonwealth — Aryan nationality and national sovereignty. 
Let us now look to the superstructure. It does and it must 
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proceed from two centers of construction, viz., individual lib- 
erty and self-government. 

Individual liberty to the highest degree consistent with the 
necessities of government and the welfare of the community, 
denned and guaranteed by the constitution and interpreted 
and protected by the courts, is the most significant product of 
American Aryanism. The perfect development of this con- 
ception is, next to the perfection of our nationality, the most 
important element of the ideal which we seek in our thought 
and in our progress. 

All political civilization rests upon human capacity; individ- 
ual capacity is the basis of collective capacity; and individual 
liberty is the indispensable condition of the development of 
individual capacity. This is the Aryan doctrine upon this sub- 
ject, and its first corollary is that the widest possible realm of 
activity must be preserved for private enterprise. Freedom of 
the person against arbitrary arrest or detention or condemna- 
tion, freedom of migration, freedom of business and pursuits, 
security of property, freedom of thought, of expression and 
of conscience, and exclusion of government from the realm of 
private affairs, — these are the most significant products of 
American constitutional history. And the perfection of this 
system of individual liberty or civil liberty, as a constitutional 
realm of immunity against governmental power, and as a realm 
of constitutional rights protected by the courts against 
encroachments from any and every quarter, enjoyed by every 
person and clearly distinguished from political functions, — this 
is, as I have just said more briefly, one of the main lines of 
approach to the ideal which our history is striving to realize. 
To the student of our history nothing is clearer than this. It 
is apparent in all of our great constitutional documents, and in 
all of the great events of our internal progress. 

Since the formation of the constitution, I78r, two great 
obstacles have stood in the way of a continuous and an easy 
development of the great principle of individual liberty. One 
has been largely overcome; with the other we are to-day face 
to face. The first was the doctrine of the sovereignty of the 



No. 3.] IDEAL OF AMERICAN COMMONWEALTH. 409 

separate "States" in the Union. One of the chief corollaries of 
this proposition was that citizenship and allegiance were of, 
and to, the " State " alone, and that, therefore, the separate 
"States" were the definers and defenders of individual liberty. 
Not the consciousness of the nation but the interest of the 
locality was held to be the basis of the liberty of the indi- 
vidual. This was directly in the teeth of the great principle of 
the eighteenth-century philosophy — the philosophy of the 
revolutions, viz., that civil liberty is the right of man, is 
cosmopolitan. 

While the revolutionary view was extreme and radical, it yet 
contained within it the impulse which was destined to over- 
come the particularism of the conditions of 1781, and to lead 
ultimately to the true view, that civil liberty is national 
in its character, and must be defined by the national conscious- 
ness and defended by national power. The constitution of 
1787 made a prodigious stride in this direction. It denned 
and guaranteed individual liberty at about every point against 
the ordinary powers of the central government; it defined and 
protected it at many points against the states themselves ; and 
it established an independent national judiciary, furnished with 
the power to nullify those acts both of the central government 
and of the states which should violate or impair the constitu- 
tional rights and immunities of the individual. 

For seventy years this sufficed; but during the last thirty 
years of that period the view was developed in one section of 
the union that the nation must define and defend individual 
liberty against the states at every essential point; while in the 
other section the determination to place the narrowest possible 
construction upon the guarantees of the nation against the 
states became the settled rule of conduct. 

The national view of the subject was in the true line of the 
world's political progress. For in the trial of arms that came, 
it won; and tortuous and faint as the line of development 
towards the ideal often appears, still it may be said, in a large 
sense, that in the world's history the ideal of to-day is the 
battle-cry of to-morrow and the note of victory the day 
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after. The first constitutional act of the nation after the close 
of the great struggle was to secure the personal liberty of every 
individual, not only against the power of the central govern- 
ment, but also and especially against the powers of the states ; 
and the second was to extend the protection of the national 
judiciary over individual liberty at every essential point and 
in behalf of every person within the whole country. With this 
great step in advance, we have at last come in sight of the goal 
towards which we are moving, and it is the ideal which a sound 
political philosophy approves, viz., the nationalization of indi- 
vidual liberty, its protection by an independent, national, unpo- 
litical judiciary, backed by the whole power of the government, 
and its enjoyment by every person within the land. 

I do not think it need be feared that the doctrine of the 
sovereignty of the several states will again seriously threaten 
this development. The civil war fixed the principle of our 
polity, that the nation alone is the sovereign, that the nation 
alone is the real state. We do still hear, indeed, the phrase 
" sovereignty of the states within their respective spheres " ; 
but this only signifies that we have not yet invented the new 
forms of expression to fit the new order of things. All that 
we can now mean by the old phrase is : that realm of autonomy 
reserved to the states by the sovereignty of the nation declared 
through the constitution. 

The present menace to individual liberty proceeds from a 
different quarter. I say menace, rather than danger ; for I do 
not feel that it amounts to a danger. I refer to the so-called 
socialistic movements in certain parts of our country, among 
certain classes of the population. More than twenty years 
ago, while a student at the German universities, I first heard 
the socialistic program expounded, and I then thanked Provi- 
dence that my home was in a land where such vicious nonsense 
could never, as I supposed, gain a lodgment : for to an Ameri- 
can, accustomed to consider government as the agent of the 
people, rather than as the father of the people ; accustomed to 
consider the freedom of individual enterprise and the security 
of property as the chief sources of all prosperity; and accus- 
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tomed to see this realm of individual liberty protected by the 
constitution and the independent, unpolitical judiciary against 
the powers of the government itself, — the doctrines of socialism, 
which advocated the capture of the government by the masses, 
through an indiscriminate suffrage, and its use for the distribu- 
tion of the wealth of the classes, or for conducting or controlling 
business enterprises, did appear the height of folly and of 
moral turpitude. 

I have had reason to fear since then that my estimate of my 
country's wisdom and honesty was somewhat optimistic. I 
forgot for the moment the immense immigration into our 
country of that very element of Europe's population to which 
such propositions appeal. I forgot the corrupting influence of 
the socialistic teachings at many of the German universities 
upon the American students attending them, who were des- 
tined to occupy professorships of political economy in America, 
and to make a propaganda of these foreign notions as to the pa- 
ternal character of government. And I forgot that the experi- 
ences of the war, which had nationalized our institutions, had 
also accustomed our own people to the expansion of govern- 
mental powers at the will of the government itself, and then 
to the use of these increased powers for the accomplishment 
of ends largely private in their character. 

Of these three contributory elements in the production of a 
socialistic movement towards paternalism in government, i.e., 
towards the impairment, if not the destruction, of our system 
of individual liberty under the protection of the constitution 
and the courts, the first and the third are well understood, and 
will doubtless be brought speedily under the control of the 
historic American spirit, unless the more occult and corrupting 
influences contained in the second shall delay this result. I am 
willing to concede that there is no nationality in philology and 
mathematics ; but political science and political economy, to be 
of any service whatsoever, must be closely adapted to national 
circumstances and traditions. The young professors, filled with 
European culture, are prone to forget this. They are usually 
much better acquainted with the history and the conditions of 
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Europe than with those of America. They are generally radi- 
cal, idealistic, and possessed by zeal for reform. I trust I 
shall not be considered in what I say as aiming to dis- 
courage the spirit of true reform. On the contrary, I regard 
it as the leaven of civilization. And I hope, furthermore, that I 
shall not be understood as intending any disparagement of our 
enthusiastic young scholars, who have had the enterprise to 
transfer the culture of Europe to our own shores. I only wish 
to caution them and those whom they teach that their general 
tendency in political science and political economy is to follow 
too closely the European habit of looking to government for 
the solution of every social and economic question, instead of 
trusting, in the majority of cases, to individual liberty and en- 
terprise and the freedom of contract, as our fathers taught us. 
I especially deprecate their readiness to admit governmental 
control and administration into that domain which has hereto- 
fore been regarded as secure to private occupation ; and I am 
particularly repelled by their undervaluation of our system of 
private property in its relation to the civilization of the human 
race. When they speak of governmental interference, they call 
it state interference, seeming to forget that in our American 
system the state works both through liberty and through 
government ; and they affirm that the great error of modern 
civilization is the elevation of the rights of property over 
human rights. It seems to have entirely escaped them that 
there are no rights of property, never have been, and never 
can be. There are rights of human beings to property. Such 
rights are, therefore, also human rights, and human rights of 
so high an order that men will risk life itself in their defense. 
Much of the reasoning of our socialistic professors is simply 
a juggling with words, unconscious in most cases, I believe. 
I have not the slightest fear that their instruction will pre- 
vent the development of our system of private property towards 
the more secure enjoyment by every individual of what he 
may legally acquire, or that it will procure any considerable 
increase of property-holding power by government, or that it 
will cause the enactment of any essential restrictions upon 
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existing rights in the acquirement and disposition of property; 
but it may interrupt that development of our system by throw- 
ing obstacles in its way, whose removal may require the appli- 
cation of force. It may give to the ignorant and conscience- 
less the moral encouragement that may occasion internal strife 
and disorder, which always tend to develop the military side of 
government, and consequently to retard, at least, the develop- 
ment of individual liberty. 

I do not, then, regard the ownership and administration 
by government of all the great enterprises which serve 
the public, as an element in the ideal of the American com- 
monwealth. The American genius repels such a policy, and 
seeks to preserve so far as possible all forms of business for 
private pursuit ; and when there is an ultimate and undeniable 
necessity for surrendering to government anything which has 
been conducted by individuals, it selects the most local organi- 
zation with which to try the experiment. 

Neither do I look for the destruction of the private associa- 
tions and corporations into which our American society has 
become crystallized, and the absorption of their functions by 
government, as an element in the ideal of the American com- 
monwealth. The freedom of association is an essential part 
of civil liberty, though it is secondary to those rights which 
are more strictly individual, and, in a true political philos- 
ophy, is subject in larger degree than those rights to the 
legislative and administrative powers of government, as well 
as to the power of the courts. This is especially true when 
the organizations springing from its exercise are endowed by 
the government with corporate powers. But in the ideal 
American commonwealth the freedom of association, incorpo- 
rate and unincorporate, must continue to exist under full con- 
stitutional guaranty, protected by the courts, of all of those 
rights and immunities which are of a purely private character. 
Especially must the properties of associations be secured 
against confiscation by government, whether direct or through 
unjust taxation or unfair regulations. 

I argue for the maintenance of the freedom of association in 
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the ideal American system not only because the absorption by 
government of all enterprises which transcend the powers of 
single individuals would so expand the powers of government 
as to make it highly paternal, if not absolute, but also because 
the exercise of such freedom produces a vast number of the 
most efficient training schools which the wit of man has ever 
devised for the development of administrative talent among 
the people. The holding of governmental office itself will not 
effect this result to any such extent, for the reason that 
but few governmental offices require or permit such discretion 
and responsibility in the incumbents as is employed in the 
management of associations. I firmly believe that, outside of 
England, no country in the civilized world contains among its 
citizens, in the proportion of population, one-fourth as many 
persons highly qualified for the conduct and administration of 
affairs as are to be found in the United States; and I do not 
hesitate to attribute this fact in large degree to our principle 
of the freedom of association and to the fact that great enter- 
prises not clearly political are managed through private com- 
binations instead of by government. 

On the other hand, it is certainly true that associations 
which may have a public purpose and may be invested by the 
state with the power to compel without agreement with the 
party suffering compulsion, cannot be so easily controlled by 
the courts as can individuals ; and that, therefore, the state 
must, in good political philosophy, invest the government 
with legislative and administrative as well as judicial powers 
over corporations. But such powers should be distinctly 
limited. When an association commits no act violative 
of the public peace, makes no attempt to exercise a power 
to compel, except through the forms of law administered 
by the courts, does not seek to deny the constitutional 
and legal rights of any of its members, and, on the other 
hand, executes faithfully and in the due forms of law any 
governmental power which may have been conferred upon it 
by law, and fulfills the public purpose which its franchise, if it 
have one, may have imposed upon it, — its existence, its freedom 
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of action and the security of its properties should be guaran- 
teed to it by the constitution and protected by the courts. If 
the state, i.e., the nation, should ever see fit to assume for 
government the ownership and administration or the entire 
control of any or all business enterprises transcending the 
capacity and powers of single individuals, it should do it 
through constitutional law, and not through ordinary legislative 
enactments. Such a policy is too fundamental to be dealt with 
primarily anywhere but in the constitution. As I have said, 
I do not think the ideal American commonwealth requires or 
will ever adopt such a policy. 

There is no question in my mind that in some respects 
the powers of government have been already exaggerated in 
respect to incorporate associations and private corporations, 
and that this exaggeration has had most deleterious results 
in our politics, our finances and our morals. The corpora- 
tions have now, in most instances, to pay individual legis- 
lators for powers and privileges, whether proper or improper, 
whether advantageous or disadvantageous to the public, 
and whether logically within the constitutional rights of the 
corporation or not. And by governmental interference, 
in behalf, as it is said, of the public, the directors of corpora- 
tions have been relieved from their sense of responsibility to the 
other members of the corporation, and have come to regard their 
positions, not as trusteeships, but as inside places affording 
superior opportunities which they may exploit at the expense 
of the bona-fide stockholders, largely through the financial 
confusion created by uncertain and unfriendly legislation. 
Here are real dangers to our American commonwealth which 
can be overcome only by so restricting the powers of govern- 
ment in respect to corporations as to preserve what is naturally 
private right in them from governmental interference. 

Where associations threaten individual liberty or the public 
security, they must come under governmental supervision and 
restraint, but we must take care how we allow government to 
lay its hands upon them under the plea or pretext of promoting 
the general welfare ; for this plea is and always has been the 
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broad avenue of approach to the inner temple of all liberty. 
It is true that government must, in all its activities, always have 
in view the promotion of the general welfare, but it must not be 
allowed so to interpret the demands of this welfare as to violate 
or impair the constitutional rights of individuals or of private 
associations of individuals. The people, through the constitu- 
tion, have determined that a broad realm of individual liberty 
is indispensable to the general welfare, and have empowered 
the independent unpolitical judiciary to protect this realm 
against all merely governmental notions of welfare. This 
is the unique product of American constitutional history ; 
and if we listen to the wisdom of history, which is the un- 
folding of the divine plan, if there be any divine plan in 
human affairs, we shall steadily resist the advance of govern- 
ment upon the sphere of constitutional civil liberty, and pre- 
vent that destruction or weakening of its judicial supports 
which is demanded by the socialistic propaganda. Our steady 
effort must be for the more perfect development of that branch 
of our constitutional law which maintains individual liberty; 
for the individual soul is, in ultimate resolution, the basis and 
the object of all our civilization and culture. Liberty and gov- 
ernment have one and the same end, and what can be accom- 
plished by liberty must be left untouched by government in 
the ideal American commonwealth. Thus, man may become 
a law unto himself, and have free opportunity for the full de- 
velopment of the ideals implanted by his Maker in his moral 
and intellectual nature. 

In the order of my treatment I have placed government 
after sovereignty and liberty. It must be remembered, how- 
ever, that this is a logical and not a chronological order. 
Chronologically, the principles both of sovereignty and of lib- 
erty receive conscious treatment and application subsequent 
to the establishment of government. The existence of govern- 
ment is the indispensable condition for the development of 
sovereignty and liberty. 

The American commonwealth has now, and will continue to 
have in its ideal perfection, a science of government which is 
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its own, though well adapted for general imitation as mankind 
reaches the higher stages of civilization. The first element in 
it is its principle of federalism. There is no ground, indeed, 
for the claim that the North Americans originated the dual 
system of government. If that is to be credited to any par- 
ticular people, we must go as far back, at least, as to the Greeks. 
But that particular form of dual government which I term fed- 
eralism is certainly an American product. The systems which 
other peoples have originated or developed have been examples 
rather of confederated states than of national states with dual 
governments. In fact, our own system began, so far as writ- 
ten constitutional law is concerned, as a confederacy of states 
— of sovereignties. The language of the constitution of 1787 
may be construed, and I think should be construed, as chang- 
ing the confederacy of sovereignties into a national state with 
federal government, i.e., with a system of government in which 
the powers are distributed by the national constitution either 
expressly or impliedly, specifically or generally, between two 
sets of governmental organs, largely independent of each other; 
yet, on the other hand, it may be construed, with much show 
of logic, as having simply substituted the peoples of the several 
states for their legislatures, i.e., for the organic bodies in the 
confederate constitution of 1 78 1 . A very large portion of the 
population of the whole country — at one time and for a long 
period a large majority of that population — held this latter 
view. Even now it is possibly held by a majority of our 
people. But I think this theory is now wholly erroneous. It 
will not fit the facts of our history since i860. Those facts 
can be explained only upon the theory that federalism with us 
now means a national state with two sets of governmental 
organs largely independent of each other, but each deriving its 
powers and authorities ultimately from a common source, viz., 
the sovereignty of the nation. And this conception of a gov- 
ernmental system I claim to be purely an American product. 
It is, however, the true ideal of federalism, and all other nations 
must, I believe, ultimately come to it. It reconciles the im- 
perialism of the Romans, the local autonomy of the Greeks 
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and the individual liberty of the Teutons, and preserves what 
is genuine and enduring in each. It is, therefore, perfectly 
adapted for universal application. 

But is federalism, even in this form, the ideal principle ? 
Will it not give way to complete centralization of government, 
as nationality and the national consciousness of rights and 
wrongs, interests and policies, become perfected and uniform ? 
I think there is no question that such a development of the 
national consciousness will require uniformity of law, and will 
therefore probably favor centralization in legislation, and that 
it will produce centralization in ultimate judicial interpretation; 
but it is not at all necessary that it should centralize the ex- 
ecution of all law and justice. A large administrative power, 
containing a large ordinance-making power and a large police 
power, may in the most completely developed national state 
be properly left to the localities and be secured to them by the 
national constitution. It seems to me that this is the ideal of the 
future. It is the ideal towards which our own history has been 
surely advancing, and it is the ideal towards which the states 
with purely centralized government are also now beginning to 
show inclination. In the attainment of this ideal, however, our 
American commonwealth stands in the forefront of advantage. 
It has worked through its period of confederation, without 
having been obliged to have recourse to a permanent artificial 
centralization in government, and it has worked out the distinc- 
tion between sovereignty and government, and has organized 
its sovereignty distinct from its governmental system. No 
other nation has accomplished these things. Every other 
nation, therefore, is confronted by a host of difficulties which 
the American commonwealth has already successfully over- 
come. These are my reasons for claiming that here again the 
American commonwealth will appear as the bearer of the ideal 
for the world. 

The second distinctive characteristic of the American govern- 
mental system is its complete emancipation from the principle 
of hereditary right in the holding of office or mandate ; its 
complete separation, therefore, of public powers from property ; 
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and its consequent treatment of public powers as public 
trusts in the hands of those who hold them. It needs no 
argument to prove that this is the ideal principle of govern- 
ment in respect to tenure. Not that all those who hold gov- 
ernmental powers by hereditary tenure use them as property ; 
there are many shining examples of emperors, kings, princes 
and lords who have clearly distinguished between their public 
powers and their rights of property and have administered the 
former most conscientiously as public trusts. Nor, on the 
other hand, do I claim that all elected legislators and officials 
make this distinction and conscientiously apply it as a rule of 
conduct. My contention is simply that the elective principle 
per se rests upon this distinction and tends naturally to de- 
velop it, while the hereditary principle sprang from the con- 
founding of public powers with the rights of property, and 
tends to perpetuate this confusion. To one who reads closely 
modern history, there is no question that the civilized world is 
drifting away from the ideas of hereditary government, and 
that consequently it will be obliged to embrace those of elective 
government. There is no other alternative. And it is to the 
American commonwealth that all the nations must turn for the 
lessons of experience. There is no doubt that we ourselves 
have much yet to do in the perfection of our law of suffrage 
and elections. The purity of elections is now the most im- 
portant practical question of our political science. Its resolu- 
tion is neither simple nor easy. But a comparison of our law 
of elections with the systems of other countries will reveal to 
the most cursory examination the fact that it is, as a whole, 
many stages in advance of them all. I cannot in this paper 
undertake to trace the line of development which I think the 
American system of election will follow in approaching its 
ideal. I will only say that it seems to me that that ideal must 
be a national law under local administration, and that the purity 
of elections depends more upon a proper principle of suffrage 
than upon ingenious machinery for the casting and counting of 
ballots. There is not the slightest doubt in my own mind that 
our prodigality with the suffrage has been the chief source of the 
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corruption of our elections. We must begin with the cause if 
we would remove the effect. But the signs are unmistakable 
that we are solving this question, first for ourselves, and then 
for the rest of mankind ; for we are entirely emancipated from 
the conflict between the hereditary and the elective principles, 
and are all, therefore, sincerely interested in the development 
of the elective system towards its ideal perfection. 

The third distinguishing characteristic of the governmental 
system of the American commonwealth is the constitutional 
independence and coordination of the departments — the 
"check and balance system," as it is commonly termed. 
Anglophiles in political science criticise this principle as the 
temporary expedient of a crude political society, and to within 
the last decade the criticism has been generally accepted as 
correct. Of course if it be correct, the American common- 
wealth is not following the ideal lines of development in this 
respect ; for there is nothing more certain in American history 
than the facts that the independence of the executive was pro- 
duced in the progress from the Continental and Confederate 
systems to the Federal system of 1787, and that this indepen- 
dence, from being somewhat timidly asserted for the first forty 
years of our history under the present constitution, has become 
the firmly established practice of our government. Shall we be 
obliged to retrace our steps in this respect in order to put our- 
selves upon the ideal line of development ? I think not. I 
think that we are upon the right line, and that those nations 
which have developed parliamentary government are beginning 
to feel, as suffrage has become more extended, the necessity of 
greater executive independence. Parliamentary government, 
i.e., government in which the other departments are subject to 
legislative control, becomes intensely radical under universal 
suffrage, and will remain so until the character of the masses 
becomes so perfect as to make the form of government very 
nearly a matter of indifference. There is no doubt that we 
sometimes feel embarrassment from a conflict of opinion be- 
tween the independent executive and the legislature, but this 
embarrassment must generally result in the adoption of the 
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more conservative course, which is far less dangerous than the 
course of radical experimentation. Means for a better under- 
standing between the executive and the legislature we may 
indeed discover and apply, but these need in no wise impair 
the independence of the executive. 

I think it far more supposable that parliamentary govern- 
ment, than that the independent executive, is a temporary 
expedient, — an expedient for avoiding the embarrassments of 
dealing with an hereditary irresponsible executive. When, in 
states that now have parliamentary government, the hereditary 
irresponsible executive shall give way to the elected responsible 
president, holding for a moderate term of years and reentering 
again the ranks of private citizenship, — and this, I cannot but 
think, is to be the final result in all Teutonic systems, — I have 
no question that the parliamentary control of the executive 
will be at least greatly modified. I think we have strong reason 
to feel that we are on ideal lines in this respect, and that 
the world will be obliged to come at last upon this point also 
to the lessons of our experience. 

I shall not undertake to discuss the many projects which 
have been advanced for perfecting the relation between the 
independent executive and the legislature. Most of them 
would tend, if adopted, either to the strengthening or the 
weakening of that independence, while the object should be 
simply the attainment of a better understanding between the 
two departments and a clearer distinction of the functions which 
naturally and constitutionally belong to each. I will, however, 
make a single suggestion, which appears to me to contain a 
principle clearly necessary to the further development of the 
relation between the executive and the legislature towards 
the ideal of the American commonwealth. It is this: that the 
respective ministers or secretaries of the executive should have 
membership in those legislative committees which originate 
the projects of law for the ways and means of administration. 
The ministers are certainly to be presumed to know best what 
is necessary and advantageous in regard to such measures, and 
it cannot be considered that their advice or even vote in com- 
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mittee would impair the independence of the legislature, since 
the report of the committee is only a recommendation, which 
the legislative body may adopt or reject at its own discretion. 

But the feature par excellence of the American governmental 
system is the constitutional, independent, unpolitical judiciary, 
and the supremacy of the judiciary over the other departments 
in all cases where private rights are concerned. The constitu- 
tional judiciary exists in no other great state of the civilized 
world. Everywhere else the judicial system is a creature of 
statute law, and is therefore dependent for its continued exist- 
ence upon legislative permission. Everywhere else the func- 
tion of the judiciary is to interpret and apply the acts of the 
legislature, but in no case to nullify those acts. 

I consider our judicial system the most momentous product 
of modern political science. Upon it far more than upon any- 
thing else depends the permanent existence of republican gov- 
ernment : for elective government must be party government — 
majority government ; and unless the domain of individual lib- 
erty is protected by an independent unpolitical department, 
such government degenerates first into majority absolutism and 
then into Caesarism. Where no realm of individual liberty 
is reserved and secured against governmental encroachment, 
the people will always ultimately prefer hereditary to elective 
government. 

There is no part of our system in regard to which I feel so 
surely that we are following an ideal development as I do in 
regard to our judicial institutions. There is no part in regard 
to which I am so certain that we are bound to be the example 
for the world ; for individual liberty is, in idea, the liberty of 
man, whatever his clime, country or nationality. Many of 
Europe's most illustrious jurists and publicists are already 
claiming that the judiciaries of Europe interpret and apply 
not simply statute law and common custom, but law in its 
broadest sense, — law contained in the constitution as well as 
in statutes and customs, — and that the superior law, the law 
in the constitution, must take precedence of statutes and cus- 
toms. If there be, in the opinion of the judge, conflict between 
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them, the latter must give way to the former. This is declared 
to be the necessary logic of jurisprudence. And indeed it is ; 
but the Europeans should write it in their constitutions, as the 
Americans did more than a century ago. The world is cer- 
tainly moving in our train in this respect. 

I regret to say and to feel, however, that there are evidences 
that we ourselves do not fully appreciate the vast importance of 
our judicial system to our liberty and our prosperity. We may 
pass by, as entirely unworthy of notice, the wild utterances 
of the few radicals who talk about the abolition of the courts. 
I have no fear that such an idea will ever be seriously consid- 
ered by any sane community. The things to which I refer are 
the adoption of the principle of a term of years for the judges 
in most of the local judicial systems, and the entirely inade- 
quate pay of the judges in both the national and the local 
systems. Both of these facts impair judicial independence 
and impartiality. No judge should be so circumstanced as to 
have to think of anybody's favor as a condition of the continu- 
ance of his office ; and no judge should be obliged to seek 
sources of income for a reasonable support and provision for 
his family outside of the salary of his office. These are two of 
the most fundamental principles of popular liberty. Especially 
should the masses insist upon them. They are indispensable 
to the attainment of impartial justice by the masses. The 
dependent judge is the tool of the rich and the unscrupulous. 
The people must never allow themselves to be deceived by the 
politicians upon this point, but should always have in mind the 
fact that terms of years, especially short terms, and small 
salaries do not tend to produce judges devoted to the liberties 
of the people, or to secure the economical administration of 
justice, but rather do tend to make a party judiciary and a 
corrupt judiciary — a body of judges depending upon party favor 
for their continuance in office, and upon personal favoritism 
for the necessary supplement to their salaries. Such a system 
certainly repels great intellect and high virtue from the judicial 
office, offers temptations of a most corrupting character to the 
judges, and is hostile to even-handed justice. The tenure by 
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popular election of the judges, now adopted by most of the 
states, is also a disturbing element to judicial purity and com- 
petence, though not so serious in character as the term of 
years and the inadequate pay. Dickering for office, though it 
be indulged in but once in a lifetime, is degrading to a judge; 
and dickering with the party caucus and with the electors at 
the polls is more degrading than soliciting appointment from 
the executive. When now the tenure by popular election is 
connected with the term of years and the inadequate salary, as 
is the case in the majority of our states, the judicial system is 
made subject to conditions most hurtful to its ideal develop- 
ment. I do not forget the argument that the elective tenure 
makes the judge independent of the executive power in the 
origin of the tenure. I simply do not regard this consideration 
as of any practical value. The judicial independence rests upon 
the security of the tenure once established against termination, 
rather than upon the manner of its origin. 

Most fortunately, the national judicial system has preserved 
the line of true progress. With its principles of tenure by 
executive appointment and term of good behavior, and with the 
now well-established interpretation of the phrase " good beha- 
vior," as presumed until conviction by process of impeachment 
for crime or misdemeanor as understood in our ordinary law, 
we have now only to make the salaries such as to command 
the highest juristic intelligence and the most exalted virtue 
and protect them against undue temptation, and we shall have 
the ideal judicial system for the American commonwealth. 
Such a system will finally transform, by its example, the local 
judiciaries in America; and then, with its principle of the su- 
premacy of the judiciary over the other departments of govern- 
ment in the definition and defense of private rights, will lead 
the course of juristic development everywhere. 

And so I return, in conclusion, to the propositions with which 
I started out, viz., that the American commonwealth is already 
based upon ideal principles and has advanced many stages in 
an ideal development; that it has only to be freed from some 
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crudities and excrescences, and to pursue steadily the general 
course towards which its history points, in order to reach the 
perfection of its ideal; that, therefore, we need no revolution 
of our system, which would in fact drive us from the line which 
leads to the attainment of our ideal ; and that we are compelled 
to regard those who should favor and advise such a revolution 
as the enemies in principle of the American republic and of the 
political civilization of the world. 

John W. Burgess. 



